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THE STANDARD MASTER SERVICES AGREEMENT

- IN PLAIN ENGLISH -

Account people and creatives alike know that legal stuff is boring and sometimes gets in the way of the fun of working with online advertising. Also, a lot of the legal documents circulating out there were written a long time (or at least a couple of years) ago and we all know that the world is changing rapidly, especially the digital production world.

Therefore, using up the full measure of our interest in legal matters, a few of us* have put together a document we hope will be of great help to many – an industry standard contract. Yay! The idea is to get as many digital production companies AND advertising agencies on board and agree that this document is fair and just to all parties. That way, the contract can be used over and over again saving both agencies and prodcos the trouble of hassling about source code or liability insurance every time we are to embark on an exciting new project. Just imagine how much time and money we can save and put into making cool stuff instead.

Now, even though we have worked together with our lawyers to keep the document as short and understandable to humans as possible we still ended up with 4 pages to cover everything. We know that’s not a lot for a contract but still, not very much fun to read. So to make it a little more accessible we’ve summarized what’s in there in only ten simple paragraphs. We hope everyone working with digital production feels that this is all agreeable, and if you have any thoughts, ideas or questions, that you won’t hesitate to join the debate at www.stndrd.org.

So here we go – this is what it says:

1) Production starts after a Scope of Work (SOW) document has been agreed upon and the first payment has been received. Just like things are done in traditional film production. The project will be better by agreeing on what to do before you start. Also, costs come early, and Prodco have often worked a lot on the project before actual project starts, which justifies short initial payment terms.
2) Unless anything else has been agreed, the Agency is responsible for hosting and for the technical platform that the Production Company needs in order to carry out its work. Just to be clear. 
3) The Prod Co owns all the working material that it has developed, including source code. Whatever is made on the way towards the beautiful final version is not a delivery, the final version is. Source Code from serious production companies are more of a developed software platform than a one-off for a certain project. Many hours of development have gone into framework production. That means the Agency and Client already have a distance made in development, thus saving money, not having to build from one.  That also means that every project ends up being more flexible for further development, in many ways. This framework is property of the production company and is licensed for the project. However, Agency and Client have to be protected should the production company go mad or go bust. Putting code in escrow have been practiced a lot and works well, giving a secure copy stored by an outsider. There are specialists for that.  In fact, it would be a good idea for you to have a relationship with an escrow agent and have a form of Escrow Agreement ready to go for your projects.
4) The Agency has the exclusive right to use the end product for two years in the agreed countries, markets or areas. As in every other production area, the rights are valid for the medium its published in, and if the work is good enough to live longer or to extend to other media, the better, and these rights are for sale. 
5)  To facilitate clear communication, Agency and Prodco appoints ONE person to speak on their behalf. 
6) The Agency has the right to submit the project to competitions and when doing so should credit the Production Company properly. Should the Agency choose not to compete in a certain event the Production Company has the right to do so while giving proper credit to the agency.
7) Both sides hold everything project- or client related strictly confidential. Neither party should within a year after the project solicit the other party’s employees.
8) The Production Company must carry Liability Insurance of US $2.000.000 throughout the production period.
9) The Agency takes full responsibility for all assets and other materials delivered to the Production Company. The Prod Co can in no way be found guilty nor will it take any part in legal claims from third parties regarding anything that has been delivered from the Agency. The Agency also own this material, of course, and it will never be the property of the Prodco. 
10) If Agency wants to terminate the  contract, there’s a 30 day notice period.
That’s all really. And don’t forget that for this contract to work it should be accompanied by a SOW specifying agency and prod co deliverables as well as markets, costs and timings.

Kathy Worm of The Worm Law Firm, PC, prepared this document for us (mostly for free).  When you are adapting the contract for your own use in the United States, please consider using Kathy.  Her number is 919-747-7365 and her website is www.wormlaw.com.

And once again, keep discussing at www.stndrd.org.

DISCLAIMER:

THE QUICK SUMMARY SET FORTH ABOVE IS NOT INTENDED TO REPLACE A CAREFUL READING OF THE FORM DOCUMENT.  PLEASE CONSULT YOUR LEGAL COUNSEL PRIOR TO USING THIS FORM.

*** Acne Production, B-Reel, North Kingdom, Perfect Fools & Unit9
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